May 22nd, 2012

Susan Craig

Supervising Coastal Planner

California Coastal Commission

725 Front St. Suite 300

Santa Cruz, CA 95060

Re: Appeal A-3-SCO-12-006 (filed Feb. 28, 2012) of Santa Cruz County Application #111114

Dear Ms. Craig,

Thank you for considering the following response to the letter submitted March 7th 2012 from Natasha Ernst of NextG Networks regarding the series of 4G wireless antennas proposed for Santa Cruz County’s remote North Coast.  We’d like to take this opportunity to correct several incorrect assumptions made by Ms. Ernst as well as factual errors in her letter to the Commission.

We maintain that the proposed project will degrade the visual character of the coast, pose safety risks, interfere with public accessibility, deteriorate the health of nearby residents and pose a risk to endangered species who make this area their home.  We respectfully request that you deny the permit for this project and require that the project mock-ups be removed from the coast without delay.

Aesthetics

On behalf of Coastal Neighbors Against Unnecessary Wireless Facilities, we strongly object to Ms. Ernst’s assertion that “any reference to ‘aesthetics’ is only a proxy for (our) opposition to radio frequency and desire that the Coastal Commission deny the application for alleged impact on ‘human health.” We can assure you that our concern over aesthetic impacts very much stands on its own.  Our group, which includes many residents who have lived in the area for decades, is legitimately opposed to the current damage done to viewsheds by the mock ups placed within the public right of way which are proposed to be made permanent if the final project is given approval by your commission.  We maintain that the proposed project poses deleterious impacts to coastal views, and represents a substantial impact that significantly exceeds the existing impact of electrical transmission infrastructure. Utility poles and electrical wires have become so commonplace that (for better or worse) they often blend seamlessly into the background landscape.  Cellular panels and battery boxes- as novel additions to the landscape –stick out and draw attention to themselves.  There should be no argument that the proposed development will degrade the landscape and add to the clutter that the Coastal Commission is charged with preventing.  We question what evidence Ms. Ernst can cite to back up her assertion that our taking issue with aesthetics is “only a proxy” for environmental and health effects.  We have multiple concerns about the proposed project, and each stands very much on its own as a legitimate reason to deny the permit.

In terms of aesthetics, the impact of the proposed project on the surrounding landscape is not insubstantial.  Our group is particularly concerned about the infrastructure proposed for Swanton Road, a designated scenic road according to the County’s LCP.  Specifically, the pole-top antenna and associated infrastructure proposed for Swanton Rd. would directly interfere with public views of a Coastal Special Scenic Area (the area between Highway 1 and Swanton Rd.). As demonstrated by photographs included in Appendix A, the antenna and infrastructure is being planned in the most conspicuous location possible, interfering with a view of the Swanton Valley and adding industrial development to an area it should be prevented.  The distribution of two boxes on separate poles, as well as the cylindrical pole-top antenna just adds to the sense of clutter.  Painting the infrastructure brown- in an attempt to make it blend into the background- simply makes it that much more obvious that an attempt is being made to disguise the equipment.  Note the similar cell sites deployed along Highway 84 in San Mateo County.  Instead of reducing visual impact, the attempt to hide them has only made them more evident.  The last thing we need throughout this rural area are ubiquitous cell sites, unnecessarily cluttering views, even of the inland side of the highway.

The northernmost antenna- located adjacent to Waddell Creek and Big Basin State Park’s new Rancho del Oso Nature Center, impacts the views from the park, as well as Waddell Beach.  Photos in Appendix C demonstrate how the facility is visible from the state park, the wetlands, and adjacent beach.

The other five antennas impact the coastal zone in similar ways, obstructing views and eroding the natural, wild feel of the landscape.  We urge the commission to acknowledge that even facilities on the inland side of the highway impact views, and obstruct views of the ocean from areas north/east of the highway.  According to the application filed with the county (#111114), NextG proposes to place seven antennas, yet Ms. Ernst says in her letter that there will only be six.  It is not clear at this point if NextG has decided to drop one of the installations from the application, in addition to the telecommunications hub, or whether this is simply an error on their part.

Ms. Ernst claims that “NextG is a partner in preserving the rustic beauty of this portion of Highway 1.”  By the same token, we would question whether this “partnership” is simply a proxy for getting something the company needs to make a profit- in this case convincing this Commission to issue a permit for their project.  We question what form this “partnership” has taken other than using legal bullying language to attempt to force the hand of a Commission with broad authority to regulate development for the purpose of preserving the coast for future generations.

Ms. Ernst claims incorrectly that “it is clear that (local governments) may not deny permits based solely on aesthetics.”  This is an incomplete and biased reading of case law.  In the 2009 Sprint v. Palos Verdes Estates decision, a 3 judge panel of the Ninth Circuit Court of Appeals ruled that local governments can indeed reject local cellular infrastructure based on aesthetics.  The CPUC itself favorably cited this decision in its own Dec. 19, 2011 decision.  Therefore, contrary to what Ms. Ernst writes, the Coastal Commission would be well within its legal authority to reject this project in its entirety, based on aesthetic impacts.

Community Outreach

A consensus is emerging in the community that NextG’s community outreach efforts have been inadequate at best, and obstructive at worst.  No community meetings were scheduled by the project sponsor to identify community wishes.  Only minimal, legally required outreach was conducted and this was carried out by the County Planning Dept.  The only meeting in the subject area was organized by our group, who volunteered many hours reaching out to the community.  In the Santa Cruz Sentinel’s April 25th article about the project (attached as Appendix H) community leader Noel Bock is quoted a saying “(NextG) could have done better informing residents of the pending project.” Ms. Bock, who was previously in favor of the project, now says she is neutral.  

Rather than simply failing to conduct adequate community outreach, NextG has in fact gone to some lengths to obstruct it.  In her March letter to the Commission, Ms. Ernst includes a copy of one of our flyers that was posted on a public bulletin board along the North Coast.  Since it appears that this was not a photograph, but an original, we must assume that it was removed either by NextG or their proxies. We protest at the unsanctioned removal of one of our flyers.  Our group does not remove posted notice boards that provide details of the project to the public.  Likewise, if NextG wishes to place notices on public bulletin boards proclaiming the benefits of their cell sites, we would not consider it appropriate to take down those notices from boards.  We rely on the strength of our arguments to make our case to the public, rather than censorship of public notices, which we consider immoral and unacceptable.

Our group recently held a publicly advertised community meeting on April 19th at the Davenport Resource Center (attached as appendix E).  We appreciate Ms. Ernst’s attendance at the meeting and her engagement with the many residents present who raised similar concerns to those contained within our appeal.  Many of those present at the meeting reported that they experience adverse health consequences when exposed to wireless facilities or devices.  Ms. Ernst replied to these concerns by stating that she understood what electrosensitivity was like because her “sister suffered from a cat allergy.”  Those present asked her to imagine what it would be like if the last few areas free of cat hair were to be inundated with cat populations so that- for those afflicted- there would be nowhere left to go without experiencing an allergic reaction.  We appreciate Ms. Ernst’s acknowledgment of the widespread illness that her company’s activities are responsible for, and remind the Commission that electrosensitivity has been documented in peer-reviewed, published scientific studies
 and acknowledged as a disability and functional impairment by a growing number of governments around the world, including Spain and Sweden.  Lack of access resulting from adverse health consequences of wireless technology is subject to the rules and regulations of the Americans with Disabilities Act.  We will be providing the Commission with signed declarations from a number of California residents who currently enjoy access to coastal facilities, yet who would be essentially denied access to areas adjacent to the proposed facilities, if they were to be constructed.

Radiation Exposure Safety

We are concerned that in its rush to install wireless facilities in this area, NextG is failing to adequately protect the public from unsafe exposure levels. It is not clear from NextG’s electromagnetic emissions report that consideration has been given to public exposure along hillsides around each proposed antenna. This is hilly terrain, and hikers often go off trail in the area, potentially putting themselves at risk from exposure to higher levels of radiation than at ground level, potentially exceeding the Federal Communications Commission’s already inadequate guidelines for safe human exposure.  As depicted in Appendix A, you can see that at least one of the antenna exposes nearby hillsides to greater levels of radiation- being directly opposite the antenna panels.  This should be addressed by any radiation study, and is within the scope of possible public exposure. 

Rural Access to Broadband

Ms. Ernst says in her letter that “this area of rural Santa Cruz County lacks adequate, much less advanced, wireless voice and broadband services.”  That is precisely the reason why many residents choose to inhabit this remote area of the county.  There is also a lack of muffler shops, “big box” stores, and freeways in this area.  That doesn’t mean that these developments should be encouraged simply because they are lacking.  Their absence is what makes this part of Santa Cruz County special.  To clarify NextG’s incomplete statements, broadband is actually widely available to homes and businesses in this area, through wired high speed DSL service.  Any improvement to digital access in this area should be in the form of safe, secure wired technology.  With the advances in hacking technology, and documented vulnerability in wireless connections, residents- especially those running a business- need secure, reliable wired connections.  Many residents have expressed a desire to see fiber optic technology extended to the area.  With the World Health Organization’s designation of wireless as a Class 2B carcinogen last May
, we should be removing cell towers- as Taiwan has been doing
- rather than adding more.  

Emergency Communication

Emergency communication is an important issue.  There already exists service for Sprint and AT&T customers along much of this corridor.  A Verizon customer can pay roaming charges to utilize these services.  And of course 911 service is freely available to any cell phone user regardless of carrier.  Regular call boxes exist in areas not served by cell sites. (see Appendix D)  Claiming that 4G service- with its streaming video and internet access- is a critical emergency access service- is like claiming that a six lane freeway is necessary along the coast to handle the traffic.  Streaming video on handheld mobile devices is not a legitimate emergency access requirement.

Health Risks of Wireless Technology

Ms. Ernst is incorrect when she states that “Mr. Hart also seems to confuse wireless handsets (i.e., cell phones) with wireless service related infrastructure located on utility poles and not proximate to people…”

There is no confusion here, at least on our part. Perhaps Ms. Ernst is not aware that the World Health Organization’s International Agency for Research on Cancer (IARC) has declared all sources of non-ionizing radiation as a Class 2B carcinogen- including cell phone handsets, cell sites, wi-fi, and so-called “smart” meters.  This is verified by the attached statement from Dr. Jonathan Samet, a member of the IARC committee which made the designation based on significant evidence of cancer caused by such radiation. (see Appendix G)

We acknowledge the existence of USC § 332©(7)(B)(iv) that states:

“No state or local government or instrumentality thereof may regulate the placement, construction, and modification of personal wireless service facilities on the basis of the environmental effects of radio frequency emissions to the extent that such facilities comply with the Commission’s regulations concerning such emissions.”

However, we maintain that section 704 of the Telecommunications Act is unconstitutional- to the extent that Federal Communications Commission regulations fail to be informed by a growing body of evidence showing harm at non-thermal levels far below these arbitrary limits.  Any law that seeks to deprive local or state governments of the ability to protect the health and safety of the public- a task that officeholders are sworn to carry out- despite overwhelming evidence that demonstrates that harm is being caused, is a violation of the 14th amendment of the US constitution which states:

“No State shall deprive any person of life, liberty, or property, without due process of law”

It is also not clear whether “environmental effects” referred to in the Telecommunications Act also refers to human health damage, which is increasingly being reported by medical professionals (see Appendices I and J).

Any decision made by a local or state government that restricts access granted to, or mobility of a class of citizens because of a medical condition or disability is a violation of the Americans with Disabilities Act, and of Coastal Access provisions in sections 30211 and 30252 of the Coastal Act: 

“…development shall not interfere with the public’s right of access to the sea…”  (sec. 30211) and “new development should maintain and enhance public access to the coast.” (sec. 30252)

Risk to Federally Listed Endangered Species

It appears that the proximity to wetlands at Scott and Waddell Creeks was not considered during the County’s review of this project.  Both watersheds are conservation success stories.  The wetlands at Waddell Creek are home to endangered species such as the red-legged frog, the Western Pond Turtle and Coho Salmon.  The Red-Legged Frog population at Waddell Creek is the subject of ongoing research by Dr. Jerry Smith of the Biological Sciences Dept. at San Jose State University.  The threat to these vulnerable species from wireless radiation is not just theoretical.  Peer-reviewed studies on tadpoles placed within 140 meters of a cell tower reported a 90% mortality rate compared to an adjacent tank protected by a faraday cage (an enclosure that blocks radiation). The northernmost antenna is about the same distance to the Waddell Creek wetlands which is teeming with life.  It would be extraordinarily short sighted- not to mention a potential violation of federal law protecting endangered species- to expose these vulnerable populations to 4G radiation.  Dr. Smith’s study is ongoing, so in the event that this project does receive approval from your agency, we will have data to demonstrate any impact of the nearby cell site on frog populations.  We intend to work with Dr. Smith to publicize these effects if they do occur in an effort to educate the public and protect other vulnerable ecological habitats.

Section 30240(b) of the CA Coastal Act states: 

“Development in areas adjacent to environmentally sensitive habitat areas and parks and recreation areas shall be sited and designed to prevent impacts which would significantly degrade those areas, and shall be compatible with the continuance of those habitat and recreation areas.”

Fire Safety

The Commission should also be aware that NextG is currently a defendant in a lawsuit filed by the residents of Malibu who suffered more than $14.5 million in losses from the 2007 Malibu fire caused by overloading of power poles with telecommunications equipment, much like the project before you for approval.
  In high winds, which are very common along this portion of the coast, overloaded power poles are at risk of toppling, endangering the public and potentially sparking a wildfire as occurred with tragic consequences in Malibu.  In addition, the presence of lead-acid battery back up boxes are vulnerable to corrosion from moist sea air and could cause shorts, arcing, and potential fires or other hazards. The northern Santa Cruz County coast is particularly vulnerable to wildfire.

Project Already Underway Without a Permit

We were dismayed to discover that NextG has in fact already installed miles of cabling required for this project without obtaining regulatory approval for the overall project.  We believe this action is not only arrogant and premature- it is disrespectful of the Commission’s authority to regulate such projects.  NextG- contrary to their claims- does not have the “right” to install telecommunications equipment where and when they like.  They do have the right to submit to the relevant public authorities for approval of their projects, and to the extent that they meet (or do not meet) laws, codes, and regulations- have their projects duly considered.  NextG’s installation of new transmission lines appears to violate section 5.10.24 of the LCP, which “requires underground placement of all other new or supplementary transmission lines within views from scenic roads where it is technically feasible…”

It is our understanding that the Commission will be holding its August meeting in the Santa Cruz area.  We respectfully request that this item be considered at that time so as to allow local residents to participate in the hearing and offer their opinions and insights into this project.  We understand you have moved the issue back a month to July to accommodate Ms. Ernst’s personal vacation schedule.  We only ask that you show the public the same respect, and move consideration of this project back to August, so locals- who are often unable to travel due to cost and employment considerations- will have the ability to participate in the democratic process.

For reasons outlined above and in our original appeal, we renew our request that you deny approval of a coastal permit for this project.  Your commission would be well within your legal rights to do so for any of the reasons outlined above.  I would be happy to provide additional evidence to support any of the assertions made in our original appeal or in the letter above.

Sincerely,

Joshua Hart

Spokesperson, Coastal Neighbors Against Unnecessary Wireless Facilities

PO Box 30

Davenport, CA 95017

josh@stopsmartmeters.org

Cc: Natasha Ernst, NextG

Frank Barron, Santa Cruz County Planning Dept.

Chris Spohrer, Big Basin State Park

Dr. Kerry Kriger, Save the Frogs

Aaron Hebert, Sempervirens Fund

Greg McPheeters, Sierra Club Ventana Chapter

Jason Hoppin, Santa Cruz Sentinel

Jerry Smith, San Jose State University

Noel Bock, Davenport

Coastal Neighbors Against Unnecessary Wireless Facilities

CalFire Big Creek Station

Cal Poly Swanton Rd.

Poki Namkung MD MPH, Santa Cruz Public Health Dept.

Santa Cruz County Board of Supervisors

San Mateo County Board of Supervisors
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